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June 17,2010

BY HAND

Jeff'S. Jordan

Supervisory Attormney

Complaints Examination & Legal Administration
Federal Election Commission

999 E Btreet, N.W.

Washingut, D.C. 20463

Re: MUR &80
Representative Howard Berman, Berman for Congress, and Bruce Corwin, as
treasurer

Dear Mr. Jordan:

On behalf of Repreaentative Howard Berman, Berman for Congress (the “Committee™) and
Bruce Corwin, as treasurer (collectively referred to as the “Respondents™), we write in response
to the Complaint filed in the above-referenced matter by Charles T. Munger, Jr. (the
“Complainant™), alleging violations of the Federal Election Campaign Act (the “Act”). For the
reassms mit fhrth beiow, S Complaimt is withesst rverit wmt nisouidd be dinmissed.

The Complaint allages that Respondents have violated the Act by establishing, financing,
maintaining and controlling a California ballot initiative committee (**Yes on FAIR™) that is
raising funds outside federal limits and source restrictions. Yet the Complaint presents no
credible, specific allegation to contradict the true facts — which are that Respondents have not
"utabliahed.ﬁmned.mninnined,orconmlled" Yes on FAIR.

mCmumn"mnyﬁnd‘-auonmbeheve only if a somplaint sets forth sufficient specific
facts, which, if proven trae, would oonstituee a violstion™ of the Act. See MUR 4960, Susteme:k
of Rumsans of Conrmissionors binron, Sandsirom, Smith, and Thomes at 1; sew biso 11 CF.R. §
111.4(n), (d). Hore, whaem the Complsint preseats w0 @edibis evidence to suggest that
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Respondents “established, financed, maintained, or controlled” Yes on FAIR, the Commission
may not find “reason to helieve,” and must dismiss the Complaint immediately.

Factual Background

Yes on FAIR is a registered nonfederal political ssmmittee in the state of California. Its purpose
is to support the qualification and passage of the Financial Accountability In Redistricting
“FAIR" ict, a prapased it encsmae for tie Mamember 2010 Catifernia stwtewirde gonansi
elestion bailnt. Amsonding ta the Stetemest of Orgmivzation ki with the Cotiftmaia Secretixy of
State, Yos on FAIR's sole eofficars and dinestors are Fredric D. Woocher and Danial Lawenstia.

Like many other California political figures, Representative Bervnan publicly supports the FAIR
ballot initiative. But that he supports the initiative does not mean that he has established,
financed, maintained or controlled the initiative committee — as the Complaint would have the
Commission bélieve. Representative Bérman is wot an officer or director of Yes on FAIR.
Neither be nor his agents formed Yes on FARR or petticipute in the szl of its extivities. His
activitiwe in suppext of the FARR Act Inswe been) exsdusttilien as & peivate supportor of thw
initismstwe; he does omt haid hivowdy out as wspasinge for Yes bn FAIR s seiiition, ar as
speeiaily imualved in itx dnoisienmatning. His prinnipel campaigh cenumiitve, Bostim fhr
Cangress, has mede a single centxityntion of $10,000 10 Yen on FAIR, plaging hisn aveong asvenal
Mambani of Cengross who hewe given ta the Come=ittea tiomugh their campaigns. But nsither
the Committee nor Representative Berman has paid for Yes or FAIR’s admirnistrative costs or
provided any ongoing funding to Yes on FAIR.

The Complaiit refers to Michael Bérmen, Representative Berman's brother. Michael Bésrszn is
a promimont Calitomia politimil siratugist iry itls ewm Hight - with & vepusation indepuwdent of s
braihes®o — wio Iy mmsnged poiiticsl canpaigns far more than 40 years. He has managed
campaigns for candidates whom Representative Berman has not endorsed, and Representative
Bernmin hea ke insrolved in numenams campaigns in whiah his irother had no naier Michaed
Besman is meognizmd independmntly as a2 expert in Califosnin redistricting issues anx has been
invelwed in such isswes since 1971, befens Eepresentative Berman was ever elected to political
office. Although Repnssentative Berman is aware of his brother's involvemant with Yes on
FAIR, Michael Berman fias no actual anthority to act on Representative Berman's behalf, and his
actions in connection with Yes on FAIR have not been made under the Copgressman’s direction
or control.

Lugal Analydls

Bensuse Resprndants did ot esinblish, nmindiite, finesas, or esatzol Yea om FAIR, the
Camplsint fails to present any reason to believe that Respondents committed any violation of
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Commission regulations.

Entities that are “directly or indirectly established, financed, maintained, or controlled by, or
acting on behalf of” a federal officeholder may only solicit, receive, or disburse federally
permissible funds in connection withrany non-Federal election. See 11 C.F.R. § 300.62. In
devermining whether an eatity has been established, maimained, Enanced or ccutrofled by a
Fdderal officeholdir, the Commissiva will comsider a nomber of Fact=ss in Bes context of the
owerll retiemshin betweon tin Fudend ofiieciiolder amtl the edixy. Nane of deene funtens
suppunia the Compldint’s allegatizn thet Yos om FAIR is established, fimenced, maistamed, or
comtrolled by Respomilents.

First, neither Representative Berman nor any of his agents had an active or significant role
in the formation of Yes on FAIR. See 11 C.F.R. § 300.2(c)2)Xix). Although Representative
Berman publicly supports the FAIR ballot initiative, his support for the initiative is not evidence
of any role in the orgmmization or formation of five Calffornia committee. Representative
Berman’s name is not listed in the orgenizatienal docurmenss filed by Yes on FAIR with the
California Sevretary of S or the Intermml Revenme Seeviee, and the Consplaint submits no
additiennl evithmce o sygmest that Respondsans gisped any mie in the fomenlion of Yea on
FAIR. Rennisentnsive Brewen wndesstannis that tin caremittie wes formeed by others with an
interent and axpertiae in tie subject ammier.

Second, neither Representative Berman nor any of his agents participates in Yes on FAIR’s
gavernance, personnel decisions, or general operations. See 11 C.F.R. § 300.2(c)2)(ii), (iii).
Representative Berman is ot an officer of Yes on FAIR, be plays no role in the day-to-day
operations of Yes on FAIR, and he has no decisionmaking authority with respect to Yes on
FAR'’s proposed uctivities. Reitlisr Representative Berninn nor anry of his agea=ts fien 8
aulisurity to hive, appoirt) dersute, or oSie=wilie c=ntev] Yeu on FAIR's =fficers or exployees.

The Connpininmet citos a single, punwsted mevarmtion kximnen Reensentative Bornsaa wnd ine

inant o8 “evidenae” of Repressuiative Barmen:’s aomtral of Yes ea FAIR. See Campl. at
2. Nasiably, the Complaineat pulalicly npposm the Yeas on FAIR initiative, is the auther and
principal sponsor of a competing redistricting initiative (“Voters FIRST Act for Congress”), and
actively seeks to curtail any support for Yes on FAIR. Representative Berman does not share the
Complainant’s frecollection of the conversution. Yet even if fliat recollection were sccurme, it is
not svidence of any special relstionship berween Represermitive Bermaan and Yes on FAIR. If
anything, it is evitencs only of lxaw the Cazaplaimmat mibperseims Representative Bomnan’s
inwolveenent.

The Gamplaint affom Mishool Rencomn’s involvamsent in Yees on FAIR, and henw thm
invelvament has been charaoterined in neve artleles, as evidenas cf a mare e=tacaive mle ex the
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part of his brother. But the Commission has faced similar situations before. The Commission’s
regulations define an agent as “any persan who has actual autherity, either express or implied,”
to “solicit, receive, direct, transfer, or spend funds in connection with any election.” See 11
C.F.R. § 300.2(b). A federal officeholder may nat be held liable for the actions of an agent
unless “the agent has actual authority” and “the agent is acting on [the officehulder’s] behalf.”
See Prohibited and Bxcessive Contributions: Non-Federal Funds or SoR Money, Explaration and
Justifiomion, 67 Pud. Rug. 49,064, 49,083 (July 29, 2002).

It haa long benn settled that & family melationship does not equal agency. In an Advisory Opinion
issued to Rory Reid, the Commission held that Reid's relationship to his father, U.S. Senator
Hamry Reid, did not peaciude him fram soliciting fusils outside faderal limits and sourca
restrictions for the Nevada State Democratic Party. See FEC Adv. Op. 2003-10. As lang as he
was not acting as his father’s agent and did not have actual authority to act on his father’s behalf,
Reid could solicit nan-federal funds for the State Party. Furthermore, the fact that he may, at
tinres, act as an agent on behalf of Senator Reid did not mean thmt he could not raise non-federal
funds wimm acting exclusively as a= ageat en behalf of the Stat= Party. See Id ; see also FEC
Adv. Op. 2007-05 (Ivossum) (pemnitting Member’s chiof of scdif to solivit nun-fodaeral fumds in
his uagacity au cheir of the sinte ity commzitdre as loog =n ke divd nat solicit non-ficdenal fiunsls
on the sushoaity f any fedemal sandidate or aSiicehalder).

Here, the Complaint presents no actual evidence that Michael Berman is aoting as his brother’s
agent or has actue! authority to act on his brother’s behalf. To the contrary, like Rory Reid and
Erik Iverson, Michael Berman is a political figure in his own right, with a reputation and history
of involvement in campaigns and redistricting issues that precedes his brother’s election to
public office. He has managed numercus campaigns for over 40 years, both for candidates and
inhiatives. Répresentative Berman has not asked Lis brotier to act as his agent in connection
with Yes en FAIR or suggested thil 3is tegther may have e=tual suthority to act en His bebe!f
whlpmm:nlhmuollandsonFAll. To saire she Comsplint’s ympmven amumptina
at facy walne wauld teli the famsily 1pasnisars sexd apastan: of fedaral afficshelders that iy cesmot
be safisly involwsd in cthervise permiasible political activities.

Third, the Respondents and Yes on FAIR do not have common or overiapping officers or
employees. See 11 C.E.R. § 300.2(cX2)(iv), (V). None of the Respondents’ officers or
employees is also a current or former officer or employee of Yes on FAIR.

Fourth, none of the Respondents to this Complaint has provided funds or arranged for
fands to be proviéd « Yes on PAIR i s significamt or onygutug Susm. Sve 11 CFR. §
300.2(c)(vii), (viii). Although the Commistes maie a single esmaitmtion of $10,000 to Yes en
FAR, awithni the Conmzittes mor Repassntytive Reypeats has pafid for Yas o FAIR's
administrative costs or provided any ongoing finding to Yes on FAIR.
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In sum, the Complaint offers no evidence to support its scurrilous allegation that Respondents
have established, financed, maintained, or controlled Yes on FAIR. It takes Representative
Berman's acknowledged public support for the FAIR nitiative, and speculates without basis that
he runs fise conmittee that supports it. Yet “anwarranted legal conclusions from asserted facts or
mere ypeeulation will net be acvepted as towe,” and provide no imdependent basis for

. inusgtigetion. See Commissioness Mavon, Sandstrom, Smaith and Thomas, Statemmnt of Reasoms,
MUR 4960 (Dwe. 21, 2001) (cithtioms omiited); ser a/se Comminssioners Phtersen, Hnrttar and
McGsiw, Statament ef Raeneas, MR 5977 and 6005 (May 1, 2009). To pronsed with sach an
unwarranted juvestigation would impreperly de@ar appropriate and protssted sipport for lacal

For the foregoing reasons, Respondents respectfully request that the Commission dismiss the
Complaint and take no further action.

Very trely youss,

cff Svo(jl\: m\

Kate Sawyer Keane
Counsel to Respondents
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